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Heard on the Conplaint of Tamy L. Sunmel who seeks a
determ nation that a debt owed by her ex-husband, the Debtor, is
nondi schar geabl e. Upon consi derati on of the papers and t he evi dence,
I find and conclude that the $6,000 debt referenced in Paragraph 7
of the Famly Court Final Judgnent, Debtor’s Exhibit 1, is
di schar ged.

Fi ndi ngs of Fact and Concl usi ons of Law'

(1) Tamry Sunm el and Joel Tuoni were married on May 24, 1997;

(2) The parties were together less than a year, wth Tanmy
filing for divorce on April 7, 1998.

(3) No children were born of this marriage.

(4) On May 10, 2000, a final judgenent of divorce entered by
agreenent of the parties in the Famly Court provided that the
Plaintiff would maintain all of her right title and interest in the
real estate which stood solely in her nane before the marriage
Debtor’s Exhibit 1, f2.

(5) Both parties waived alinony. Debtor’s Exhibit 1, f11.

(6) Pursuant to Paragraph 7 of the Final Judgnent, Summiel is
"responsible for the credit cards in her nane. However, the
Def endant [Tuoni] will be responsible for the sumof $6,000, and he
will pay to the plaintiff [Summiel] the sum of $100.00 per nonth
until paid in full."” Debtor’s Exhibit 1, {7.

(7) At the tinme of the divorce, Summel’s annual inconme was

$48, 000 and Tuoni earned between $35, 000- $40, 000 per year.

! See Fed. R Bankr. P. 7052 and 9014.
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(8) Tuoni filed a Chapter 7 bankruptcy petition on March 30,
2001, and on July 2, 2001, Sunm el filed a conplaint to determ ne the
di schargeability of the debt owed to her under Paragraph 7 of the
final judgnent of divorce. 11 U S.C. 88 523(a)(5) & (15).

(9) The best we can discern from the evidence is that the
parties’ current financial circunstances are as follows: Summel is
remarried, and together with her husband has conbi ned annual incone
of approxi mately $83,000, with nonthly expenses of $3,600 ($43, 200
per year). To care for her new baby she works just part-tine, and
says that the famly uses all of its earnings to live on. Ms.
Summiel and her famly occupy the house she owned prior to her
marriage to Tuoni. Tuoni works 30-40 hours per week, and earns
approxi mately $24,000 per year. He has nonthly expenses of $1, 250,
not much disposable income, and no significant assets. By any
standard, Ms. Sunm el enjoys a considerably higher standard of
[iving than the Debtor.

(10) The parties argue over what the $6,000 was used for, but
agree that it was on account of prior credit card debt and was not
intended to be for future liabilities of Ms. Summel. Sunmm el
contends that the $6,000 was to reinburse her for cash advances
agai nst her credit cards to pay the nortgage® and other household
expenses. Tuoni contends it was one-half of the wedding and

honeynoon expenses which they charged on credit cards. Either way,

2 The result here is quite palatable if part of the disputed

debt was used to increase the equity in property owned solely by Ms.
Sunmi el



| find that it is a debt to a forner spouse resulting froma divorce
pr oceedi ng.

(11) According to the factors discussed by Judge Haines in
Dressler v. Dressler (In re Dressler), 194 B.R 290, 297-98 (Bankr.
D.R 1. 1996), in determ ning whether the obligation is dischargeable
under 11 U.S.C. § 523(a)(5), it is clear that the disputed $6,000 is
not in the nature of support. The marriage |lasted |ess than one
year, and the parties had no children. The Plaintiff earned nore t han
the Debtor at the tinme of the divorce and she was the sol e owner of
the only significant asset t he house, which she retained fully
after the divorce.

(12) Regarding 11 U.S.C. 8 523(a)(15), the evidence is that the
Debtor is not able to pay this debt or any part of it at this tine,
and it is not likely that he will be able to do so in the foreseeable
future. The harmcaused to Ms. Summi el with the debt discharged is
m ni mal conpared to the hardship to the Debtor if he were required
to pay the $6, 000.

(13) Based on all of the evidence, and using the standards in
Dressler, 194 B.R 304-06, and Adler v. Adler (Inre Adler), 243 B.R
596, 599-602 (Bankr. D.R 1. 2000), | find that the Debtor does not
have the ability to pay $6,000 to the Plaintiff, on any terns. Tuon
is a salaried enployee working 30-40 hours per week from 2:30 a. m
to 9:30 aam, with no showing that things are likely to inprove
significantly. | find that he is not playing possumjust until this
litigation is over. The record clearly establishes that Ms.
Sunm el’s financial condition is far nore confortable than that of

the Debtor, and that his situation is not likely to change.



(14) Summ el has the burden of proof on all issues under Section
523(a)(5) and (a)(15), and nust prove her case by a preponderance of
t he evi dence. See Grogan v. Garner, 498 U S 279, 291 (1991);
Dressler, 194 B.R at 296, 301-04. She has not net her burden under
ei ther section.

For the foregoing reasons, the Plaintiff’s Conplaint to enforce
t he debt owed by her forner husband is DENI ED, and the obligation in
guestion is determ ned to be di scharged.

Enter judgnent consistent with this O der.

Dated at Providence, Rhode Island, this 19'" day of
February, 2002.

[s/ Arthur N. Votolato

Arthur N. Votolato
U.S. Bankruptcy Judge




